
GOVERNMENT O F  THE 
B O A R D  O F  Z O N I N G  A D J U S T M E N T  

A p p l i c a t i o n  No. 12893 o f  Maurice A .  S i s l e n ,  p u r s u a n t  t o  Sub- 
s e c t i o n  8207.2 o f  t h e  Zoning R e g u l a t i o n s  f o r  a s p e c i a l  
e x c e p t i o n  under  Sub- sec t ion  7 1 0 4 . 2  t o  change a non-conforming 
use  from a r e t a i l  g r o c e r y  s t o r e ,  f i r s t  f l o o r  and basement ,  
s t o r a g e  t o  a g r o c e r y  s t o r e  and d e l i c a t e s s e n ,  f i r s t  f l o o r ,  
and basement  f o r  s t o r a g e  i n  an R-3 D i s t r i c t  a t  t h e  p remises  
2501-2503 Nor th  C a p i t o l  S t r e e t ,  N . E . ,  (Squa re  3503, L o t s  30 
and 3 1 ) .  

HEARING DATE: March 2 1 ,  1 9 7 9  
D E C I S I O N  DATE: A p r i l  4 and P4ay 2 ,  1 9 7 9  

FINDINGS OF FACT: 

1. The subject s i t e  i s  l o c a t e d  a t  t h e  n o r t h e a s t  c o r n e r  
of  t h e  i n t e r s e c t i o n  o f  Nor th  C a p i t o l  and Channing S t r e e t s ,  
N .  E .  and! i s  known as 2501-2503 Nor th  C a p i t o l  S t r e e t ,  N.E .  
I t  i s  i n  an R-3 D i s t r i c t .  

2 .  The s u b j e c t  s i t e  i s  approx ima te ly  1 ,789  s q u a r e  f e e t  
i n  area and i s  improved! w i t h  a two s t o r y  b r i c k  s t r u c t u r e  
w i t h  t h r e e  s t o r e s .  

3. The lessee of  t h e  s u b j e c t  p r o p e r t y  o p e r a t e s  two 
of  t h e  s t o r e s ,  t h e  Fairway Narke t  and t h e  Shurway C l e a n e r s .  
I n  between t h e  two s t o r e s  i s  a n o t h e r  s t o r e  w i t h  a s e p a r a t e  
e n t r a n c e  which i s  now c l o s e d .  I t  i s  used  as p a r t  o f  t h e  
Fairway M a r k e t ' s  s t o r a g e  s p a c e .  

4 .  The lessee o p e r a t e s  t h e  Fairway Market as a r e t a i l  
g r o c e r y  s t o r e .  H e  p roposes  t o  u s e  t h e  v a c a n t  s t o r a g e  as 
a d e l i c a t e s s e n  c a r r y - o u t  and t h u s  expand h i s  g r o c e r y  
b u s i n e s s .  Both of t h e s e  s t o r e s  have s t o r a g e  s p a c e s  i n  
t h e  basement .  

5 .  I n  t h e  s u b j e c t  r e t a i l  g r o c e r y  s t o r e  t h e  lessee 
se l l s  pre-packaged sanGwiclies pre-packaged m e a t s  f o r  sandwiches 
and b e e r ,  among o t h e r  items. Such sa les  c o n s t i t u t e  a s m a l l  
p e r c e n t a g e  of  t h e  t o t a l  sa les  o f  t h e  e s t a b l i s h m e n t .  I n  
t h e  proposed  d e l i c a t e s s e n  t h e  lessee would s e l l  m e a t s ,  f i s h ,  
hamburgers and o t h e r  p r e p a t e d  foods .  Such i t e m s  would b e  
p r e p a r e d  on t h e  p remises  f o r  c a r r y - o u t  2 u r p o s e s .  
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6 .  The lessee would employ someone t o  o p e r a t e  t h e  
d e l i c a t e s s e n .  The hours would be from 8:OO a.m. t o  8 : O O  p.m. 
There would be no f a c i l i t i e s  f o r  t h e  purchasers  t o  ea t  or  
d r ink  i n  t h e  d e l i c a t e s s e n .  The d e l i c a t e s s e n  would have a 
s e p a r a t e  e n t r a n c e  from t h e  s t reet  f o r  t h e  r e t a i l  g rocery  
s t o r e .  Both s t o r e s  a r e  connected i n s i d e  t h e  p rope r ty  through 
a common door.  

7. A C e r t i f i c a t e  of Occupancy, N o .  B104617 and a 
l i cense ,  N o .  6672, has been i s s u e d  t o  t h e  lessee t o  o p e r a t e  
t h e  s u b j e c t  grocery  s t o r e .  This  i n c l u d e s  pre-packaged foods 
and sandwiches f o r  off-premises  consumption. 

8. The s u b j e c t  grocery  s t o r e  has  been r e g i s t e r e d  a s  a 
non-conforming use s i n c e  1958. 

9. A grocery s t o r e  i s  a use f i r s t  pe rmi t t ed  i n  a 
C - 1  D i s t r i c t .  A d e l i c a t e s s e n  o r  ca r ry -ou t  i s  a lso a use  
f i r s t  pe rmi t t ed  i n  a C - 1  D i s t r i c t .  

1 0 .  Advisory Neighborhood Commission 5 C ,  by l e t t e r  of 
March 18, 1979, opposed t h e  a p p l i c a t i o n  f o r  t h e  reasons  
l i s t e d  i n  a p e t i t i o n  c i r c u l a t e d  i n  t h e  neighborhood, by an 
i n d i v i d u a l  r e s i d e n t ,  namely: 

a. 

b .  

C .  

d .  

e .  

Dr ivers  of dump t r u c k s  which hau l  d i r t ,  
t r a s h  e t c .  and heavy vans making d e l i v e r i e s  
t o  super  m a r k e t s ,  o i l  companies and department 
s t o r e s  w i l l  be s topped on both  s i d e s  of t h e  
s t ree t  between 9:00 and 4:OO a s  they  w e r e  
l a s t  summer whi le  t h e  d r i v e r s  e a t .  

More t r a s h ,  bee r  and soda b o t t l e s  and cans,  
w i l l  be thrown on t h e  street  than  p r e s e n t l y  
i s  t h e  case. 

I n  many cases  t r u c k  d r i v e r s  l eave  t h e i r  
engines  running whi le  they  g e t  food, thereby  
c r e a t i n g  more no i se  and a i r p o l l u t i o n  i n  t h e  
a r e a  

The cracks i n  t h e  w a l l s  of homes caused by 
v i b r a t i o n  when t h e  b i g  t r u c k s  pas s  through 
t h e  a r e a  w i l l  become l a r g e r  because more 
t r u c k s  w i l l  come t o  t h e  a r e a .  

Women and c h i l d r e n  w e r e  exposed t o  much obscene 
language and unwanted heck l ing  by t r u c k  d r i v e r s  
l a s t  summer whi le  going t o  t h e  s t o r e .  
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f .  

9 -  

Many young g i r l s  r e s o r t e d  t o  t r a v e l l i n g  through 
t h e  a l l e y  o r  i n  groups  f o r  f e a r  of  b e i n g  
approached by t r u c k  d r i v e r s .  T h i s  c o n d i t i o n  
would be  worsened by t h e  opening  o f  a c a r r y - o u t .  

Changing t h e  r e t a i l  g r o c e r y  s t o r e  t o  a d e l i c a -  
t e s s e n  and g r o c e r y  s t o r e  does  n o t  s e r v e  any 
need of  t h e  r e s i d e n t s  and w i l l  a d v e r s e l y  a f f e c t  
t h e  l i v e s  and p r o p e r t y  of t h e  p a t r o n s  whom t h e  
s t o r e  w a s  e s t a b l i s h e d  t o  s e r v e .  

C a r r y o u t s  are  t r a d i t i o n a l l y  e s t a b l i s h m e n t s  t h a t  
t e n d  t o  a t t r a c t  t e e n a g e r s  which can  create  
more problems of  c o n g e s t i o n  and d e l i n q u e n c y  by 
a t t r a c t i n g  a new c r o p  of o u t s i d e r s .  

11. The i n d i v i d u a l  p r o p e r t y  owner mentioned above 
appea red  a t  t h e  P u b l i c  Hear ing  and opposed t h e  a p p l i c a t i o n  
f o r  t h e  r e a s o n s  l i s t e d  above.  H e  w a s  n o t  opposed t o  t h e  
s u b j e c t  s t o r e  remain ing  as a g r o c e r y  s t o r e  b u t  t o  i t s  expans ion  
t o  a c a r r y - o u t .  

1 2 .  The lessee t e s t i f i e d  t h a t  he  had r e c e i v e d  no compla in t s  
d u r i n g  t h e  t h r e e  y e a r s  he  o p e r a t e d  t h e  g r o c e r y  s t o r e .  H c  
f u r t h e r  t e s t i f i e d  t h a t  he c l e a n s  t h e  s idewa lk  of t r a s h  and 
d e b r i s  e v e r y  morning. 

1 3 .  The Board i s  r e q u i r e d  by s t a t u t e  t o  g i v e  g r e a t  
w e i g h t  t o  t h e  i s s u e s  and conce rns  e x p r e s s e d  by t h e  ANC. 
I n  a d d r e s s i n g  t h e  i s s u e s  and conce rns  of t h e  ANC as w e l l  
as o t h e r  opposition t h e  Board n o t e s  t h a t  t h e  p r e s e n t  u s e  o f  
t h e  s u b j e c t  p r o p e r t y  as a g r o c e r y  s t o r e  i s  a non-conforming 
u s e  i n  an R-3 D i s t r i c t .  However, it i s  a u s e  which w a s  i n  
e x i s t e n c e  p r i o r  t o  May 1 2 ,  1958,  t h e  e f f e c t i v e  d a t e  of t h e  
c u r r e n t  Zoning R e g u l a t i o n s  and c a n n o t  b e  t e r m i n a t e d  by t h e  
Board. The Board h a s  t h e  a u t h o r i t y  however t o  d i s a l l o w  i t s  
expans ion  o r  t h e  c r e a t i o n  o f  a new non-conforming use  i n  t h e  
form o f  a d e l i c a t e s s e n .  A d e l i c a t e s s e n  i s  a m o r e  i n t e n s e  
u s e  of  p r o p e r t y  t h a n  a g r o c e r y  s t o r e  i n v o l v i n g  more d e b r i s ,  
t r a s h ,  n o i s e  and p o l l u t i o n .  For  t h e s e  r e a s o n s  t h e  Board a g r e e s  
w i t h  t h e  ANC. A s  t o  t h e  o t h e r  r e a s o n s  c i t e d ,  such  as p r o p e r t y  
damages and p r o t e c t i o n  from o b s c e n i t y  and abuse  t h e  Board 
f i n d s  no p r o b a t i v e  ev idence  i n  t h e  r e c o r d  t o  r e f l e c t  such  
grounds f o r  a d e n i a l  o f  t h e  a p p l i c a t i o n .  

1 4 .  Subsequent  t o  t h e  h e a r i n g ,  t h e  Board c o n s i d e r e d  
t h e  a p p l i c a t i o n  a t  i t s  mee t ing  h e l d  on A p r i l  4 ,  1 9 7 9 .  The 
Board c o n s i d e r e d  i n  what way t h e  a p p l i c a t i o n  r e p r e s e n t e d  a 
proposed  expans ion  of a non-conforming u s e .  The Board asked 
t h e  Zoning A d m i n i s t r a t o r  f o r  a r e p o r t  on what would be  
p e r m i t t e d  under  t h e  p r e s e n t  C e r t i f i c a t e  of  Occupancy f o r  a 
g r o c e r y  s tore .  
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15.  By memorandum d a t e d  A p r i l  1 8 ,  1 9 7 9 ,  J a m e s  J .  Fahey, 
t h e  Zoning A d m i n i s t r a t o r  r e p o r t e d  t h a t ,  as he  i n t e r p r e t s  
and a p p l i e s  t h e  Zoning R e g u l a t i o n s ,  a g r o c e r y  s t o r e  c o u l d  
s e l l  pre-packaged sandwiches p r e p a r e d  o f f  t h e  p r e m i s e s ,  and 
t h a t  t h e  p r e s e n t  C e r t i f i c a t e  of  Occupancy f o r  t h e  s u b j e c t  
s i t e  as a g r o c e r y  s t o r e  would a l l o w  such  sales.  

CONCLUSIONS OF LAW AND O P I N I O N :  

Based on t h e  r e c o r d  t h e  Board conc ludes  t h a t  t h e  
a p p l i c a n t  i s  s e e k i n g  a s p e c i a l  e x c e p t i o n  t o  change one 
non-conforming u s e  t o  a n o t h e r  non-conforming use .  The Board 
conc ludes  t h a t  t h e  a p p l i c a t i o n  can  b e  g r a n t e d ,  i n  t h a t  t h e  
proposed  u s e  i s  p e r m i t e d  i n  t h e  m o s t  r e s t r i c t i v e  d i s t r i c t  
i n  which t h e  e x i s t i n g  u s e  i s  p e r m i t t e d .  However, t h e  Board,  
f o r  t h e  r e a s o n s  s t a t e d  i n  F i n d i n g  o f  F a c t  N o .  1 3 ,  i n  
a d d r e s s i n g  t h e  i s s u e s  and conce rns  o f  t h e  ANC, conc ludes  
t h a t  f o r  o t h e r  r e a s o n s  t h e  r e l i e f  c a n n o t  b e  g r a n t e d .  The 
proposed  u s e  i s  more i n t e n s e  than  t h e  p r e s e n t  u s e ,  would 
r e p r e s e n t  an expans ion  of  a non-conforming u s e  and would b e  
c o n t r a r y  t o  t h e  i n t e n t  and pu rpose  of t h e  Zoning R e g u l a t i o n s  
which are  d e s i g n e d  t o  m i n i m i z e  t h e  t h e  e f f e c t s  o f  non-conforming 
u s e s  and u l t i m a t e l y  a f f e c t  t h e i r  e l i m i n a t i o n .  The proposed  
use  i s  opposed by t h e  community because  it w i l l  create 
an a d v e r s e  a f f e c t  on t h e  u s e  o f  n e i g h b o r i n g  p r o p e r t y .  I n  
t h a t  t h e  Board concur s .  Accord ing ly ,  it i s  ORDERED t h a t  
t h e  a p p l i c a t i o n  i s  D E N I E D .  

VOTE : 

4 - 1  ( C h a r l e s  R. N o r r i s ,  C h l o e t h i e l  Woodard Smith and 
W i l l i a m  F. FIcIntosh t o  deny,  Walter B. L e w i s  

t o  deny by p roxy ,  Leonard L.  McCants o p p o s e d ) .  

BY ORDER OF THE D. C.  BOARD OF Z O N I N G  ADJUSTI'LENT 

ATTESTED By: 
STEVEN E .  SHER 
Execut ive  Director  

9 s.s t ; 3 L "* FINAL DATE OF ORDER: 

UNDER SUB-SECTION 8204.3 OF THE Z O N I N G  REGULATIONS "NO DECISION 
OR ORDER OF THE BOARD SHALL TAKE EFFECT U N T I L  TEN DAYS AFTER 
H A V I N G  BECOME FINAL PURSUANT TO THE SUPPLEMENTAL RULES OF 
PRACTICE AND PROCEDURE BEFORE THE BOARD OF Z O N I N G  ADJUSTMENT. 


